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Dear Sir/Madam

Subject: Closure of two complaint cases against Norway in the field of free

movement of capital (impersonal residence requirements)

On 23 August 2009 and 29 Septembe r 2010, the EFTA Surveillance Authority ("the

Authority''j received two complaints against Norway concerning the imposition of
impersonal residence requirements in the municipalities of Notteroy and Tiome,

respectively.

Having examined the complaints the Authority has decided not to pursue the cases further.

This decision is, however, without prejudice to any future decision by the Authority to

open a new case on this issue or on a related issue. Such a decision could be taken, for

eiample, in the light of new information concerning the implementation, interpretation or

application of the national measures under consideration, receipt of a new complaint, or

developments in EEA or EU law.

The decision to close the cases is attached to this letter for your information (Event

No366173).

Internal Market Affairs Directorate

Rue Belliard 35, B- I 040 Brussels, tel: (+32)(0)2 286 I 8 I I , flax: (+32)(0)2 286 l8 00, www.eftasurv.int





Cases No: 67812 and68836
EventNo:633173
Dec. No. 280ll2lCOL

EFTA SURVEILLANCE AUTHORITY DECISTON

of 1l Julv 2012

closing complaint cases against Norway in the field of free movement of capital

regarding impersonal residcnce requirements

THE EFTA SURVEILLANCE AUTHORITY

I{aving regard to the Agreement between the EFTA States on the Establishment of a

Surveillance Authority and a Court of Justice, in particular Article 3l thereol

Whereas:

I Facts and procedure

t. On 23 August 2009 and 29 Septemb er 2010, two complaints were lodged with the

EFTA Surveillance Authority ("the Authority'') concerning residence requirements

imposed in the municipalities of Notteroy and Tjome, respectively.

Z. By letters of 24 February 2010 and 5 October 2010, the Authority invited the

cornplainants to provide further information regarding the complaints. The

Authority received the requested information by letters of 28 February 2010 and

3l October 2010.

In addition to the two complaints the Authority has, in the years 2003-2010,

received four other complaints against Norway concerning residence requirements

for the acquisition of real estate in Norway. The two complaints have been handled

together with those complaints.

While handling the above complaint cases, Norway has provided the Authority

with information by letters of 15 April 2005, 30 September 2005, 8 November

2OlO,17 March 201I and 3 February 2012. Furtherrnore, Norway has, on a regular

basis, provided the Authority with statistical information from the KOSTRA
monitoring system on c<rncession cases.

The above cases were discu-ssed at the package meetings in Oslo on 9-10

November 2005 and 10-1 1 November 201 1.

J.

4.

5.
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2 Assessment

2.1 National law

6. According to Section 2 of the Act on Concession for the Acquisition of Real Estate
(lov 28. rutvember 2003 nr. 98 om konse-sjon .for en,ew av "fast eientlom (,rhe
Concession Act")), the acquisition of reai estate in Norway is subject to prior
authorisation unless otherwise provided.

7. However. several exemptions are to be found liom this principle in Sections 4 and
5 of the Concession Act. In practice, the categories of propeties that may be
subject to prior authorisatiou according to the Norwegian Concession Act are:

r Certain categories of agricultural and forestry land;
o Properties in certain municipalities (or parts of municipalities) where it has been

considered desirable to ensure whole year residence.

l'1. The present two complaints (cases no. 67812 and 68836) concern the second
category of properties, namely properlies in municipalities where whole year
residence is considered desirable by thc Norwegian authorities.

9- According to Section 7 of the Concession Act the freedom from the prior
authorisation requirement may be lifted fbr certain properties, when regarde6
necessary in order to prevent properties, that should be used for whole vear
residence, from being used fbr recreational purposes.

10. Such a decision lnay be taken by the Directorate of Agriculture
(Londbruksdepartementet) by means of a regulation. The scope of each r-egulation
is limited to a municipality or specilied areas of that municipaiity.

u. According to section 7(1) of the concession Act, a regulation lifting the
authorisation freedom must be limited to properties:

a) containing buildings which are or have been used for all year living:
b) containing buildings not yet used for all year living, but situated in areas which

under the planning legislation are designated fbr (all year) housing purposes;
c) not yet built on, whictL under the planning legislation, are desigriafeO 

'for 
(ail year;

housing purposes (the property itself is designated for all year residence).

12. It follows that a regulation requiring prior authorisation may only cover certain
areas of the municipality specified bythe regulation. It may also bi lirnited to one
or two of the above mentioned property-categories. e.g. properties alrearty used for
all year living and properlies designated for it by the piuttn-g legislation.

t3. As regards Notteroy and Tjome, such regulations have been adopted requiring
prior autlrorisation for the acquisition of real estate that has been used as whole
year residence.'

' FOR 1998-08-20 nr. 831: Forskrift trm konsesjonsplikt for bebygd eiendom, Notteroy kommrme, Vestfold
atd FOR 20M-03-12 nr. 526:Forskrift ener konsesjonslov"n o* n"d.ott konsesjonsgrense. Tjome
kommune. Vestlbld.
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a)

b)
c)
d)
e)

t4

15.

16.

t7.

18.

19.

20.

21.

Section 7(6) of the Concession Act sets out that the Directorate of Agriculture can

only adopt such regulations when it is considered necessary in order to prevent that

properties which should be used for all year living are used for recreational

purposes.

Potential acquirers will, however, not have to apply for a prior authorisation if
he/she commits himself/herself to use the property as a year-rcund residence for
hirnself,/herself or others during the period heishe owns the property. In other

words, if the owner makes sure that someone resides on the property, e.g' by

renting it out, no authorisation is needed c{ Section 7(3) of the Concession Act.

The residence requirement at issue in the cases is. therefore, not a personal, but an

impersonal one.

If an acquirer wants to be exemptecl from the residence requirement altogether, a

prior authorisation is needed. Applications for authorisation will be assessod under

Section l0 of the Concession Act.

According to Section 10 of the Concession Act. authorisation shall be granted in

all situations where rejection is not considered necessary in order to prevent use of
the property for recreational purposes. Section l0 provides a non-exhaustive list of
elernents that is relevant for the assessment:

the location of the property;
the character and standard of the buildings on the property;

how much time has passed since the property was used for all year living;

for how long time it wa-s used for all year living;
is it foreseeable that som@ne would acquire the property tbr all year living.

Section 10(2) of the Concession Act sets out that authorisation shall be granted if
the competent authorities find it sufficiently reasoned that the property can only be

sold for all year living, to a price which is considerably lower than the price level

for similar properties in the area.

Decisions on whether to grant an authorisation can be appealed to a higher

administrative level and contested before the national courts.

2.2 EEA law

Article 40 EEA on the free movement of capital provides that there shall be no

restrictions between the EEA States on the movement of capital belonging to

persons resident in EU Member States or EFTA States and no discrimination based

on the nationality or on the place of residence of the parties or on the place where

such capital is invested.

Investments in real estate on the territory of an EEA State by non-residents are

such capital movements.? Specifically, the riglrt to acquire, use or dispose.of

immovible property on the territory of another EEA State generates capital

movements when it is exercised.'

'Se. e.g. Case C-370/05 Festersen, [2007] ECR I-1135' paragtaph22
t s** "t Joirred Cases C-515/99, C-519/99, C-524199,C-526199 and C-540/99 Reisch and others [2002]

ECR I-2 1 57, paragraph 29.
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2.2.1 Restri.ction on thefree mortement of cupital

The measures prohibited by Article 40 EEA as restrictions on the movement of
capital, include those which are likely to discourage non-residents from making
investrnents in an EEA State.a Indeed, e ll measures that prohibit or are liable to
impede or render less atffactive the exercise of the fundamental freedoms must be
regarded as constituting restrictions to those lieedoms.5

Even though the Norwegian rules on residence requirements in Nertteroy and
Tjome do not discriminate between Norwegian nationals and nationals of other
EEA States, the fact remains that a duty to seek prior authorisation so restricts the
free movement of capital.6

In light of this, the Authority considers the residence requirements for the
acquisition of properties in Nertteroy and Tjome to restrict the free movement of
capital as provided for in Article 40 EEA.

2.2.2. Public interest objet:tive

A measure that restricts the free movement of capital may, nevertheless, be
permitted provided that it pursues an objective in the public interest, that it is
applied in a non-discriminatory way and that it respects the principle of
proportionality. that is to say that it is appropriate tbr ensuring that the aim pursued
is achieved and does not gr beyond what is necessary for thaipurpose.T

'Ihe objective of lifting the freedom from prior authorisation procedure for certain
municipalities is, according to Section 7 of the concession Act, to prevent
properties that should be used for whole year residence from being uied tbr
recreational purposes.

By letter of 17 March 201 l, the Norwegian Government explained that the all year
living requirement does pursue the aim to restore and uphoid viable municipalities
where people live throughout the year.

The promotion of a pernument population and economic activities outside the
tourist sector may justifu restriction to the free movement of capital.s

Accordingly, the Authority considers the objective of the Norwegian rules to be a
public interest objective that is capable, in principle, ofjustifring restrictions to the
liee movement of capital.

2.2.3 Proportionality

' See e.g. Cases C-370l05 Iiestersen,cited above. paragraph 23 and C-515/03 ?'an Hilten-van der Heijden
[20061 ECR I-1957, paragraph 55.
' See e.g. Cases C'-55/94 Gebhard I9951 ECR 14165, paragraph 37 and C-442/02 CaixaBank F-runte [2004]ECR
u See r. cited above, paragraph 25.t C^" ECR l-3099, ;aragluph 40; Reisch and Orhers,cited above, paragraph 33;

31d 
clse cf?l!_l ospelt and scft/os.r/i, veissenberg [20031 ECR t-g743,paragraph 34' See Cases C-302/97 Konle, cited above, paragpaph 40: Reisch and orh"r.r; iitJ ubou", p-ogtraph 34.

22.

23.

.A

25.

26.

29.

30.

27.

28.
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As regards the condition of proportionality, it is necessary to assess whether the

residence requirement constitutes m appropriate and necessary rneasure for the

attainment of the objective of ensuring whole year residence in certain

municipalities.

The Court of Justice of the European Union already held that a requirement to

personally reside on a given plot of land constitutes a measure that goes beyond

what is necessary to attain the obiective to avoid the ac4uisition of real estate for
purely speculative reasons. First, such a measure was particularly restrictive since

it does not only restrict the free movement of capital but also the acquirer's right to

choose his place of residence freely. Second, there was nothing that indicated that

other measures less restrictive could not have been adopted in order to attain the

objective pursued.e

However, as regards residence requirements for acquirers of properties in
municipalities that apply prior authorisation rules for the acquisition of real estates

in Norway, the acquirer is not required to live on the property himselflherself since

he/she is only obliged to ensure that someone lives on the property. The acquirer

can, therefore, e.g. rent the property out. Such an impersonal requirement is less

restrictive than a personal residence requirement.

The aim of the residence requirernent is to maintain stable settlement in certain

areas and avoid the situation where properties used for whole year living turn into

recreational properties. The Authority does not see how that legitimate aim could

be reached by an equally efficient but less restrictive lneasure than the imposition
of some kind of impersonal residence requirement aimed at ensuring that the

concerned plots of land are inhabited on permanent basis.

Therefore, the Authority considers that the imposition of an impersonal residence

requirement is a proportionate measure to reach the aim of ensuring whole year

residence in certain municipalities in Norway. Consequently, the Authority takes

the view that the application of an impersonal residence requirement in Notteroy

and Tjome are not in breach of Article 40 EEA.

2.2.4 Retroactivity

36. By two letters of 20 April 2012, the complainants were informed by the Authority
of its intention to close the case. One of the complainant submitted observations by
letters of 8 amd 12 May 2012, indicating that the Authority fails to take into

consideration that Norway applies the impersonal residence retroactively. i.e. that

residence requirements are imposed on properties that have already been acquired-

37. Article 40 EEA on the free movement of capital applies to investment restrictions

and, as explained above, the imposition of an impersonal residence requirement is

a restriction to Article 40 EEA.

The Authority acknowledges that the application of restrictions under national law

on owners of properties in a retroactive manner may be burdensome. However, the

Authority does not consider that a retroactive application of impersonal residence

requirements such as the ones in Notteroy and Tjorne would, as such, add anything

38.

e 
See C-370/0 5 Festersen, cited above, paragraphs 33-37 , 4142 and 50.
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to the restrictive effect of those measures under Article 40 EEA. While retroactive
application of these measures might raise questions under national constitutional
law, the EEA Agreement shall in no way prejudice the rules governing the EEA
States' system of property ownership (Article 125 EEA).

3 Conclusion

For those rea-sons, there are no grounds for pursuing these cases further.

HAS ADOPTED THIS DECISION:

Cases no. 67812 and 68836 arising from complaints against Norway for alleged breach by
that State of Article 40 of the EEA Agreement. are hereby closed.

Done at Brussels, I I July 2012

For the EFTA Surveillance Authoritv

{{-
' r tt f: L/ ./

c.{L..4-"L'1--/

Sabine Monauni-Tomdrcly
College MemberPresident


